[25 B.F.L. R.] Marie (1899), 6 the Farmers Bank of Canada (1910) , 7 the Monarch Bank of Canada (1910) , 8 Ontario Bank (1910) , 9 the Sovereign Bank of Canada (1911) , 10 the Bank of Vancouver (1916) 11 and the Home Bank of Canada (1923) . 12 It would be another four decades before the next bank bankruptcy took place in 1967, when the Bank of Western Canada was wound up. 13 The few Canadian banks that suffered financial difficulties through the Great Depression, World War II and its aftermath were absorbed into larger banks without creating significant difficulties for their creditors or depositors. Two decades later, Northland Bank (1985) 14 was wound up, followed by the Canadian Commercial Bank (1985) . 15 The liquidation of both banks took over a decade to complete. Following the bankruptcies of these Western Canadian banks, Justice William Z. Estey led a commission examining the collapse of the Canadian Commercial Bank and Northland Bank (the "Estey Report"). 16 In this 1986 report, the Commission described a set of circumstances involving severe corporate governance failures and a set of improvident lending procedures not unlike the current situation in the United States. 17 Following the Estey Report, a number of changes were made to the regulatory framework for supervising banks in Canada (detailed in Part 4(b) below). The most recent Canadian bank bankruptcy was the Bank of Credit and Commerce International in 1991. 18 This article provides an overview of the legal regime for bank bankruptcy in Canada. 19 The Global Bank Insolvency Initiative: Legal, Institutional, and Regulatory Framework to Deal with Insolvent Banks ("GBI") 20 is used as the framework for locating the Canadian system within an international context. Surprisingly little has been written about bank bankruptcies in North America, with much of the academic focus on developing countries. An obvious explanation for this is that in North America governments do not let banks (or at least major banks) fail. Even if this explanation is accurate, government solutions will often be in the shadow of the formal options for bank failure. Accordingly, an understanding of these options is crucial to comprehending and predicting government action in this regard. An analogy may be drawn to the government bail out of the automobile industry which was set into motion in 2008 and was described as "orderly bankruptcy." 21 The balance of this article proceeds as follows. Part 2 provides a brief overview of the landscape and role of banks in Canada. Part 3 introduces the GBI. Part 4 offers an overview of the legal and institutional framework for bank bankruptcy in Canada. Part 5 describes and assesses the framework for liquidation proceedings under the Winding-up and Restructuring Act ("WURA"). 22 Part 6 concludes and summarizes the assessment of the Canadian regime for bank bankruptcy by placing it in an international context.
LANDSCAPE AND ROLE OF CANADIAN BANKS
The United States is in the process of reforming the governance structure of banks in response to the 2008 global credit crisis; this may fuel similar reforms in Canada. However, the unique and pervasive role that Canadian banks have played within the Canadian economy and capital markets will undoubtedly continue. This role has been described as:
i. Taking the large majority of deposits from Canadians, safeguarding their savings for retirement, and financing the purchases of homes and cars, while also assisting businesses to meet their payrolls, buy inventory and expand their operations; ii. Playing a pivotal role in providing financing to small and mediumsized enterprises; iii. Supporting innovation and growth in Canada; iv. Providing economic infrastructure in rural regions of Canada; and v. Playing a significant role in our domestic bond and equity markets. 23 Canada's banking market is more concentrated than other developed countries, including the United States. 24 27 Foreign banks may operate directly in Canada through a branch of the parent bank or through a Canadian subsidiary. 28 Where a foreign bank operates through a branch of a foreign institution, it is prohibited from taking deposits of less than $150,000. 29 The current Canadian bank landscape can be roughly described as follows:
• 6 large banks; • 12 smaller domestic chartered banks; • 40 foreign-owned banks (as subsidiaries or foreign branches); and • 1300 credit unions and caisses populaires. 30
GLOBAL BANK INSOLVENCY INITIATIVE
The GBI was launched in 2002 by the World Bank and the International Monetary Fund working in conjunction with the Bank for International Settlements and the Financial Stability Forum. 31 The GBI seeks to identify the appropriate legal, institutional and regulatory framework for addressing cases of bank insolvency and to progressively build an international consensus towards the acceptance of this framework. 32 In addition, it provides guidance for the evaluation of a country's bank insolvency regime. 33 To date, the limited academic and law reform work centered on improving the statutory regime for Canadian bank bankruptcies has focused on comparing the statutes and procedures for corporate bankruptcies to the statutes and procedures for bank bankruptcies. 34 While this analysis is useful, it is internally focused and often more appropriate for analyzing how broadly the specific scheme for liquidating financial institutions should apply and whether it is appropriate for institutions 25 Ibid., at 19. For example, Canada's largest bank, the Royal Bank of Canada, ranked 37th in the world by assets in August, 2007 with 607.6 billion. 26 Ibid., at 18. 27 Ibid. 28 Ibid., at 26. 29 
LEGAL AND INSTITUTIONAL FRAMEWORK FOR BANK BANKRUPTCY IN CANADA
It is widely accepted that banks have distinct characteristics that justify a separate bankruptcy regime, allowing greater regulator intervention. 35 As we have seen over the last two years, the failure of financial institutions can have broad systemic effects. The possible detrimental macroeconomic effects triggered by the failure of one financial institution are used to justify the significant role of regulators in the bankruptcy of financial institutions. 36 Further, because of the nature of banks, with a preponderance of small, unknowledgeable creditors, there is greater systemic risk than with other institutions. Based on these factors, in most jurisdictions bank bankruptcy is dealt with either by separate legislation from corporate bankruptcy or within the same legislative framework with modifications.
(a) Bank Bankruptcy versus Corporate Bankruptcy
In Canada, winding-up proceedings under the WURA is the only bankruptcy option for insolvent banks. There are a number of differences between the WURA and the Bankruptcy and Insolvency Act ("BIA"). 37 First, though it has been suggested that the WURA has the potential to be used as a statutory restructuring instrument based on the historical use of its provisions (largely copied from a United Kingdom statute), there is no evidence of Canadian courts interpreting and applying these provisions in such a manner. 38 The Bank Act provides for an insolvent bank being wound up under the WURA. 49 Section 340 of the Bank Act states that, where a bank is found to be insolvent within the meaning of the WURA the dissolution and liquidation proceedings under the Bank Act do not apply, and any such proceedings already commenced shall be stayed. 50 The legal framework for bank insolvency in Canada essentially allows for the coexistence of proceedings administered by the banking supervisory authorities and judicial bankruptcy proceedings. The balance of this article will focus on the latter under the WURA.
LIQUIDATION PROCEEDINGS UNDER THE WURA (a) Termination of Banking Activities and Role of the Liquidator
Under the WURA, the grounds for a winding-up application are that the bank is insolvent. The application may be made by the bank itself or by a creditor who is owed the sum of at least $200. 51 In most instances, where the debtor company is one to which the Canada Deposit Insurance Corporation Act ("CDICA") 52 applies, the applicant is the CDIC or the Attorney General for Canada. 53 An application for the winding-up of a bank must be made to the superior court in the province where the head office of the company is situated or, if there is no head office, in the province where the chief place of business of the company is conducted. 54 Where a winding-up order is granted the bank must stop doing business, but its corporate status and powers continue until its affairs are wound up. The GBI provides that a liquidator should be able to assume control of the bank without delay and enjoy all legal powers necessary for preserving particular assets and protect the value of the estate as a whole. 56 The WURA appears to meet the GBI's prescription on the role of the liquidator and her powers. The WURA gives the court the ability to appoint a liquidator who has the power to take into her custody and control all of the property, effects and choses in action to which the bank is entitled, or appears to be entitled. 57 A liquidator, other than the CDIC, must be a licensed trustee in bankruptcy. 58 Section 35 of the WURA lists a number of powers which a liquidator may exercise with the approval of the court, such as: bringing or defending actions or suits on behalf of the bank; carrying on the business of the bank; disposing of property and assets; and executing documents under the seal of the bank or otherwise. The WURA also contains a "catch-all" provision which permits the liquidator, with approval of the court, to "do and execute all such other things as are necessary for winding-up the affairs of the company and distributing its assets." 59 In addition, the liquidator may, with the approval of the court, appoint a solicitor to assist in the liquidation. 60 Finally, with the approval of the court, the liquidator may compromise all claims and debts of the bank. 61 Within 120 days after her appointment the liquidator is required to prepare a statement of the assets, debts and liabilities of the bank and of the value of such assets as shown on the bank's books and records. 62 After giving appropriate notice, the liquidator may distribute the assets of the bank as per the distribution scheme set out in the WURA and detailed in Part 5(d) below. 63 The WURA provides little direction on the role that parties other than the court and the liquidator are to play in a liquidation. There is a statutory requirement to provide notice to the creditors, contributories, shareholders and members of a company before appointing a liquidator. 64 However, in a number of recent cases, involving insurance companies, no permanent liquidator was appointed and the estate was liquidated by the provisional liquidator. 65 This is similar to the issue that arose with interim receivers liquidating firms under the BIA. The GBI suggests that shareholders must be provided with a real opportunity to contest a bank's liquidation and that this form of participation is satisfied through a court-based process. However, the Canadian court-based process does not appear to follow this assumption. In 2000, the Insolvency Institute of Canada ("IIC") proposed a more significant role for inspectors as a way to provide for more stakeholder participation in the WURA liquidation process. 67 Under the WURA, the court has the discretion to appoint one or more inspectors of the estate at any time the court deems such appointment advisable. 68 The duty of the inspector is to assist and advise the liquidator in the liquidation of the company and to oversee the disposition of the assets at the best price. 69 The IIC argued that inspectors were not fulfilling this role because the WURA does not provide sufficient details about the role of the parties other than court and the liquidator. 70 The meaningful participation of other stakeholders, other than the court and the liquidator, continues to be a challenge under the WURA liquidation process.
(b) Reviewable Pre-Bankruptcy Transactions
Without articulating specific avoidance provisions for pre-bankruptcy transactions or dealings, the GBI makes clear that avoidance provisions should, on the one hand, respect the need for payment system finality and, on the other hand, give the liquidator the ability to apply to the courts so as to avoid certain transactions. 71 The GBI suggests that certain transactions or transfers made by the bank in the specified period prior to the declaration of insolvency, that are deemed to be unfair or prejudicial to creditors, should be avoided, and property should be reclaimed. 72 The WURA provides for avoidance provisions for fraudulent preferences and for fraudulent conveyances in sections 96 to 102 of the Act. The WURA avoidance provisions have been condemned because of their lack of clarity. The provisions continue to resemble 1875 legislation, which is unduly complicated and unclear. 73 A further and related criticism is that the provisions are substantially different than the avoidance provisions under the BIA. 74 In particular, two main critiques have been levelled against the treatment of fraudulent preferences under the WURA. First, the provisions retain an intention-based test focused on the creditor. Second, and inconsistent with the GBI suggestion, the liquidator has no time limitations on how far back she can reach to avoid a fraudulent preference. 75 Taken together, the fraudulent preference provisions in the WURA may contribute to uncertainty around the finality of transactions that can later be contested if the bank enters WURA proceedings.
The fraudulent conveyance provisions under the WURA are arguably less problematic than the fraudulent preference provisions. In particular, the treatment of one type of transaction under the WURA fraudulent conveyance provisions was clarified and harmonized with the BIA and the CCAA as part of the 2007 amendments. 76 The 2007 amendments provide that a sale or transfer that takes place within 30 days of an insolvency will not be presumed to have been done in contemplation of insolvency and that the presumption of intent to prefer a creditor following a transfer, charge or payment made to a creditor does not apply in respect of a transfer, charge or payment made in connection with financial collateral and in accordance with the provisions of derivative contracts (referred to as Eligible Financial Contracts ("EFC") under Canadian bankruptcy legislation). 77 In addition to antecedent transaction avoidance provisions, the GBI anticipates as part of her ability to review pre-bankruptcy transactions, the liquidator should have authority to terminate or continue executory contracts that will maximize the value of the estate. 78 The WURA provides the liquidator with this ability. 79 However, in the limited instances where the issue has been litigated, there has been some ambiguity surrounding the treatment of employment contracts. 80 This is similar to the conflicting case law on the treatment of employment contracts prior to the 2008 amendments to the BIA. Issues that are not well settled under the WURA include the nature of employees' damages when a contract is terminated by the liquidator 81 and whether the winding-up order operates as a notice of dismissal. 82 
(c) Moratorium (Stay)
The GBI states that it is generally accepted that the placement of a bank in liquidation must be accompanied by an automatic and immediate moratorium on creditors' claims. 83 This follows from the general justification for a moratorium in bankruptcy -preventing a race between creditors to seize assets and ensuring the orderly realization of assets and the equitable distribution of proceeds. However, the simple application of the rules that apply to a stay in a corporate bankruptcy are not sufficient to take into account the safety of payment and securities settlement systems and the smooth operation of financial markets. 84 A number of specific issues are identified by the GBI with respect to bank bankruptcies. Two issues that are relevant in the Canadian context are:
1. The effect of a moratorium on depositors.
2. The treatment of mutual claims on the insolvency of one of the parties. 85 The WURA provides for a stay of proceedings against a bank both before and after a winding-up order is granted. Rather than a complex set of technical rules, a significant amount of judicial discretion is provided, allowing the judiciary to impose the stay in a manner that maintains a smooth operation of financial markets. At any time after a petition for a winding-up order is presented, but before an order is made, the court may stay proceedings against the bank upon such terms as the court deems fit. 86 After a winding-up order is made, no proceeding may be commenced or continued against the bank except by leave of the court and on such terms as the court imposes. 87 The GBI's first issue regarding the impact of the moratorium on depositors is mitigated because Canada has a deposit insurance scheme in place. The second issue relating to the impact of the stay on set-off rights may be dealt with as a matter of judicial discretion under the WURA. However, the issue has recently been addressed with reforms to the definition and to the treatment of EFCs under the WURA. In this context, the issue centers on the fact that payment and securities settlement systems generally operate on a net-settlement basis where obligations of parties are discharged by set-off, and the balance owing is settled at the end of a period. Such contracts generally provide for set-off on an insolvency or default.
The 2007 amendments to the WURA introduced a broad definition for EFCs and recognize insolvency set-off, notwithstanding a stay of proceedings. 88 In addition, realization of financial collateral securing obligations under EFCs is permitted, notwithstanding a stay of proceedings. 89 These provisions were introduced as a result of significant pressure from the derivatives industry to bring the Canadian 83 GBI, supra, n. 20 at 56. 84 IIC, supra, n. 67 at 27. 85 GBI, supra, n. 20 at 57. 86 WURA, supra, n. 22, s. 17. 87 Ibid., s. 21. 88 Ibid., s. 22.1. 89 Ibid.
regime more in line with the European and American regimes, where the exemption from the stay is justified by reducing systemic risk to the derivative industry. 90 The treatment of EFCs would not necessarily impact the orderly liquidation of a bank under the WURA. The provisions would only affect the EFC transactions in which the bank was a party to the contract. The GBI suggests that where insolvency set-off is recognized, it should not apply to the obligations of the bank or related parties. 91 The 2007 amendments to the WURA do not include such a limitation. The reason for the GBI's proposal is to ensure that banks do not receive an unjustified advantage over outside creditors, over which there is great concern. In addition to the GBI's concern, it is important to highlight that these exceptions may also create implications for an orderly bank bankruptcy and the need to balance the risk to the derivative industry, with the wider systemic risk of a bank bankruptcy.
(d) Realization and Distribution of Bank Assets
The GBI highlights the importance of a clear and efficient system for bank's creditors to file claims and for reviewing such claims. Equally important is that the law clearly sets out the priority of different classes of claimants. The GBI recommends the following priority scheme for bank liquidations:
1. liquidators 2. employees 3. the crown 4. secured creditors 5. unsecured general creditors 6. the deposit insurance agency 7. subordinated bondholders 8. shareholders. 92 The WURA does not provide a detailed scheme for the realization or the distribution of the bank's assets. The court is given wide discretion to set the claims process and timing, and to address objections to a liquidator's decision on claims. With the exception of the treatment of the Crown and employees, the priority of classes of claimants under the WURA largely follows the GBI recommendations.
Following the GBI's proposed scheme, the WURA provides that the charges, costs and expenses properly incurred in the winding-up of a company, including the
remuneration of the liquidator, are to be paid in priority to all other claims against the company. 93 Generally, the claims of secured creditors rank ahead of the liquidator's charges, costs and expenses. 94 However, courts have also recognized that the liquidator's costs in preserving and realizing assets may be entitled to priority over the claims of secured creditors if the costs incurred also benefit the secured creditors. 95 Employees are given a vague priority under section 72 of the WURA which provides that "clerks or other persons in, or having been in the employment of, a company, in or about its business or trade, shall be collocated in the dividend sheet by special privilege over other creditors, for any arrears of salary or wages due and unpaid to them at the time of the making of a winding-up order in respect of the company, not exceeding the arrears that have accrued to them during the three months immediately preceding the date of that order." 96 This is a much more limited priority than what is available to employees under the Wage Earners Protection Program Act. 97 Employee claims in a bank bankruptcy are a significant issue given that the large banks are major employers in Canada, employing over 250,000 people. 98 The WURA does not specifically address Crown claims. Accordingly, the Crown retains the benefit of the priority conferred by a wide array of statutory liens, as well as its common law prerogative. The general Canadian policy, consistent with an international movement in this direction, has been to remove Crown priority in bankruptcy. 99 The main reasons for this include the recognition that the Crown is not a vulnerable involuntary creditor and to allow for more meaningful negotiation with the Crown in a bankruptcy. 100 As a number of commentators have pointed out over the years, there is no reason to depart from these justifications in the context of the WURA. 101 The CDIC is not given a priority status under the WURA and, as is suggested by the GBI, depositors rank as unsecured creditors.
Under the WURA, secured creditors may elect to: (1) stand outside the liquidation proceedings and realize upon their security in any manner authorized by law; (2) release their security to the liquidator and prove their claim as an unsecured creditor; or (3) come into the liquidation proceedings, value their security, and prove their claim for any deficiency as an unsecured creditor. 102 Pursuant to section 95 of the WURA, bondholders, followed by shareholders rank last in priority of distribution: "[T]he court shall distribute among the persons entitled thereto any surplus that remains after the satisfaction of the debts and liabilities of the company and the winding-up charges, costs and expenses, and unless otherwise provided by law or by the Act, charter or instrument of incorporation of the company, any property or assets remaining after the satisfaction shall be distributed among the members or shareholders according to their rights and interests in the company." 103
CONCLUSION
Despite the small number of bank bankruptcies in Canadian history and the limited reforms to the WURA, this article has demonstrated that the Canadian bank bankruptcy regime generally fares well in an international context when assessed according to GBI benchmarks. To the extent that the WURA remains of limited use in liquidating banks in Canada, reform efforts would still be useful as the WURA will likely continue to serve as the framework for any informal negotiations or reorganizations in the face of a potential bank bankruptcy.
The WURA is clear on the role of the liquidator and the impact of the WURA proceeding on termination of banking activities. In order to allow for more meaningful stakeholder participation in a bank bankruptcy, greater clarity is needed on the role of parties other than the court and the liquidator. With respect to reviewable pre-bankruptcy transactions, clearer fraudulent preference provisions are needed to provide for certainty and the finality of transactions. Recent reforms to the application of the avoidance rules to EFCs provide a good model. In addition, the treatment of specific types of contracts, such as employment contracts should be clarified through legislation, as has been recently done in the context of the BIA and the CCAA. The provisions for a moratorium under the WURA are flexible, except with respect to EFCs, where the industry has pushed for greater certainty. Further tweaking with respect to the exception to the stay for EFC set-off rights where the bank is a party, should be considered. Finally, the distribution scheme found under the WURA generally conforms to international standards; however, the treatment of the Crown and employees should be revisited.
